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"A treaty entering the Senate is like a bull going into the arena; 
no one can say just how or when the final blow will fall — but one 
thing is certain — it will never leave the arena alive." 1 When 
John Hay put this in his diary he had been secretary of state for 
six years. During this period he had seen seventeen treaties 
borne from the Senate, lifeless or so mutilated by amendments 
that they could not survive. We can pardon the harassed sec- 
retary's earlier statement. "The fact that a treaty gives to this 
country a great, lasting advantage, seems to weigh nothing what- 
ever in the minds of about half the Senators. Personal interest, 
personal spites, and a contingent chance of petty political ad- 
vantage are the only motives that cut any ice at present." 2 

It is, however, with the objective aspect of Secretary Hay's 
statement that we are primarily concerned. Statesmen, as 
others, may occasionally express impatience, but if the practical 
function of the Senate in treaty making is that of the matador 
at a bull fight, there are more serious grounds for concern. If its 
duties resemble those of picadors or banderilleros, the matter 
is serious enough, and of its goading tactics we have early evi- 

1 Thayer, The Life and Letters of John Hay, II, p. 393. 

2 Ibid., II, p. 274. 
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dence. Thus, John Quincy Adams writes in his diary: "Mr. 
Crawford told twice over the story of President Washington's 
having at an early period of his Administration gone to the Sen- 
ate with a project of a treaty to be negotiated, and been present 
at their deliberations upon it. They debated it and proposed 
alterations, so that when Washington left the Senate-cham- 
ber he said he would be damned if he ever went there again. 
And ever since that time treaties have been negotiated by the 
Executive before submitting them to the consideration of the 
Senate." 3 Let us not leave the incident without hearing the 
picador's side, as recorded in Senator Maclay's journal on August 
21, 1789. "I cannot now be mistaken. The President wishes 

to tread on the necks of the Senate He wishes us 

to see with the eyes and hear with the ears of his Secretary only. 
The Secretary to advance the premises, the President to draw 
the conclusions, and to bear down our deliberations with his per- 
sonal authority and presence. Form only will be left to us." 4 

However, treaties have occasionally been rescued from sena- 
torial banderilleros. President Roosevelt reveals the method in 
his autobiography. "The constitution did not explicitly give 
me power to bring about the necessary agreement with Santo 
Domingo. But the Constitution did not forbid my doing what 
I did. I put the agreement into effect, and I continued its exe- 
cution for two years before the Senate acted: and I would have 
continued it until the end of my term, if necessary, without any 
action by Congress. But it was far preferable that there should 
be action by Congress, so that we might be proceeding under a 
treaty which was the law of the land and not merely by a direction 
of the Chief Executive which would lapse when that particular 
Executive left office. I therefore did my best to get the Senate 
to ratify what I had done. There was a good deal of difficulty 

about it Enough Republicans were absent to 

prevent the securing of a two-thirds vote for the treaty, and the 
Senate adjourned without any action at all, and with the feeling 
of entire self satisfaction at having left the country in the position 

3 J. Q. Adams, Memoirs, VI, p. 427. As to the last sentence see notes 24 to 26. 

4 Journal of William Maclay (N. Y. 1890), p. 131. 
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of assuming a responsibility and then failing to fulfil it. Appar- 
ently the Senators in question felt that in some way they had 
upheld their dignity. All that they had really done was to shirk 
their duty. Somebody had to do that duty, and accordingly I did 
it. I went ahead and administered the proposed treaty anyhow, 
considering it as a simple agreement on the part of the Executive 
which would be converted into a treaty whenever the Senate 
acted. After a couple of years the Senate did act, having previ- 
ously made some utterly unimportant changes which I ratified 
and persuaded Santo Domingo to ratify." 6 

Such incidents suggest that our recent difficulties are not wholly 
due to personalities. Institutions must be partly to blame. 
Indeed, Viscount Grey, in his letter to the Times of January 31, 
1920, said that the American Constitution "not only makes pos- 
sible, but under certain conditions renders inevitable conflict 
between the executive and the legislature." 

American commentators have noticed this situation. Fre- 
quently they have urged reform, usually in the direction of the 
British cabinet system, but their attention has been centered 
upon domestic affairs. It is an extraordinary fact, that with re- 
spect to the control of foreign affairs, the reverse is true; British 
writers have looked hopefully to the United States as a model 
for reform. Thus, in his American Commonwealth, Lord Bryce 
says: "The day may come when in England the question of 
limiting the present all but unlimited discretion of the executive 
in foreign affairs will have to be dealt with, and the example of 
the American Senate will then deserve and receive careful 
study." 6 This opinion has been acted upon, and features of the 
American system have been endorsed by the British Union for 
Democratic Control of Foreign Relations founded in 1914. 7 
More recently British reformers have doubtless looked elsewhere 
for models. 

• Roosevelt, Autobiography, pp. 651-552. 

6 Bryce, The American Commonwealth (2nd ed.), I, p. 104. 

7 "The Morrow of the War," first pamphlet issued by the Union of Demo- 
cratic Control, 1914, printed in Ponsonby, Democracy and Diplomacy (London, 
1915), p. 21. 
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Is our system for conducting foreign relations in need of revi- 
sion? What is our system? What are the essentials of a satis- 
factory system for controlling foreign relations? Can our 
system be made to conform more closely to that standard? 



The constitutional fathers were convinced of Montesquieu's 
dogma of the separation of powers. 8 They distributed the pow- 
ers of government among independent legislative, executive and 
judicial departments. Where should they place the foreign- 
relations power? Some wanted to give it to the President, 9 some 
to Congress. 10 They compromised, and gave the power to receive 
foreign ministers and to act as commander-in-chief of the army 
and navy to the President, the power to declare war to Congress, 
and the power to make treaties and to appoint foreign ministers 
to the President acting with the advice and consent of the Senate. 
The terms of the Constitution and the debates of the convention 
suggest that in foreign affairs the President is authorized to ini- 
tiate and control relations, checked by the possibility of sena- 
torial or congressional veto. 

Constitutional terms, however, must be read in the light of 
subsequent practice. In the 130 years of our history, where has 
the control of foreign relations actually been lodged? Let us 
consider the acts involved under the headings: (1) recognition of 
international conditions; (2) treaty making; (3) war making. 

(1) The recognition of new states or governments has been by 
the President. 11 Washington never doubted his constitutional 
authority to receive Citizen Gen§t, thereby according status to 

8 Montesquieu, L'Esprit des lois, Vol. I, bk. xi, ch. 6. 

9 See remarks by Hamilton, Gouvemeur Morris and Mercer in Farrand, 
Records of the Federal Convention, I, p. 292; II, pp. 104, 297. See also Hamilton, 
"Pacificus" letter, June 23, 1793, printed in Corwin, The President's Control of 
Foreign Relations (1917), p. 8. 

10 See remarks by James Wilson in Farrand, op. eit., II, 538, and Madison, 
"Helvidius" letter in answer to "Pacificus" August 24, 1793, printed in Corwin, 
op. cit. p. 16. 

11 See Moore, Digest of International Law, I, pp. 243-244; Corwin, op. cit. p. 71 ; 
Willoughby, Constitutional Law, I, p. 461. 
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the French revolutionary government of 1793. 12 When Roose- 
velt received the emissary of the embryo republic of Panama a 
hundred and ten years later no one could quesion his constitu- 
tional authority. 13 Congress had thought of accelerating the dis- 
solution of the Spanish empire in South America by recognition 
of the new republic in 1818, but constitutional experts insisted 
that the power belonged to the President and Congress acqui- 
esced. 14 

Recognition of the limits of American territory belongs nor- 
mally to the treaty power, but the President alone has acquired 
small uninhabited islands by declaration. 15 The acquisition of 
Texas and Hawaii by joint resolution of Congress in 1845 and 
1898 are the sole cases of legislative initiative in this matter, and 
commentators have had difficulty in locating the constitutional 
authority for these assumptions of power. 16 

When President Washington proclaimed neutrality on April 21, 
1793, upon the outbreak of the French revolutionary wars, Jef- 
ferson and Madison thought that by thus recognizing peace, 
when the French alliance treaty of 1778 seemed to demand war, 
he had exceeded his constitutional powers. But this precedent, 
ably defended by Hamilton, has stood. 17 Presidents have re- 
peatedly, on their own authority, recognized neutrality upon the 
outbreak of foreign war. 18 

"Moore, Digest, I, pp. 121-122; V, pp. 589-590. 

13 Richardson, Messages and Papers of the Presidents, X, p. 582; Moore, Digest, 
III, p. 55. 

14 J. Q. Adams, Memoirs, TV, pp. 205-206; Corwin, op. cit. p. 73. 

16 Guano islands have been acquired by the President under authority of an 
act of Congress (Jones vs. U. S., 137 U. S. 202 (1890), Moore, Digest, I, p. 
558) ; Horseshoe Reef in Lake Erie was acquired by the President through execu- 
tive agreement with Great Britain and Midway and Wake Islands in the Pacific 
have been annexed by the President as a result of discovery and occupation. 
Moore, Digest, I, pp. 554-555. 

16 The power of Congress to admit new states to the union has been used as a 
justification for annexation of Texas. This use of this clause, however, was 
not intended by the constitutional fathers (Willoughby, op. cit. pp. 325-338) 
and could hardly apply to Hawaii. See ibid, ch. 22. 

17 See "Pacificus" and "Helvidius" letters by Hamilton and Madison, called 
forth by this incident, printed in Corwin, op. cit. pp. 5-30 and also, Moore, Digest, 
V, pp. 591-592. 

18 The Divina Pastora, 4 Wheat. 52; Moore, Digest, I, pp. 164 et seq. and 247. 
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So also with the recognition of peace following a war. The 
termination of war is normally a function of the treaty power. 
Though war may be begun by one party, it takes two to end it, 
unless, indeed, there is complete conquest and absorption of one 
belligerent as in the case of our Civil War. 19 However, the con- 
sent of the contesting states, necessary to end a war, need not be 
evidenced by express agreement. Tacit consent may be inferred 
from continued suspension of active hostilities, and in the United 
States the President has decided when that inference is proper, 
both in wars between two foreign states and in civil war within 
the United States. Thus in 1868, after the war between Spain 
and Chile had been suspended for two years, Secretary of 
State. Seward informed the Spanish minister that the United 
States might be obliged to decide whether peace existed, 20 
and on April 2 and August 20, 1866, President Johnson issued 
proclamations declaring the Civil War at an end in specified 
areas. 21 These were subsequently held by the Supreme Court 
formally to terminate the war. 22 

It has been proposed that Congress terminate the war with 
Germany and Austria by repeal of the war resolutions of April 6, 
and December 17, 1917. 23 In support of such a measure it has 
been argued that whatever Congress may make it may unmake. 
This, of course, neglects the distinction between general laws and 
acts or resolutions creating a status. Congress, in general, can 
not repeal resolutions of the latter character, of which those ad- 

19 "I have yet to learn that a war in which the belligerents, as was the case 
with the late civil war, are persistent and determined, can be said to have closed 
until peace is conclusively established, either by treaty when the war is foreign, 
or when civil by proclamation of the termination of hostilities on one side and 
the acceptance of such proclamation on the other. The surrender of the main 
armies of one of the belligerents does not of itself work such termination." Mr. 
Bayard, secretary of state, to Mr. Muruaga, Spanish minister, December 3, 
1886, TJ. S. For. Rel., 1887, pp. 1015; Moore, Digest, VII, p. 337. 

20 Mr. Seward, secretary of state to Mr. Gofii, Spanish minister, July 22, 1868, 
U. S. Diplomatic Correspondence, 1868, Vol. II, pp. 32, 34; Moore, Digest, VII, 
p. 337. 

21 14 stat. 811, 13 stat. 814. 
22 The Protector, 12 Wallace, 700. 

28 See note by C. P. Anderson, American Journal International Law, Vol. 14, 
p. 384. Text of the resolution, ibid., p. 419, and legislative history, ibid., p. 438. 
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mitting new states to the union, or conferring citizenship upon 
nationals are examples. However, whatever might be the effect 
of such a resolution in municipal law, and doubtless the courts 
would follow it as the decision of a "political question," it clearly 
could have international effect, only so far as expressly or tacitly 
accepted by the enemy powers. 

As we have seen, the President, rather than Congress is the 
usual authority for recognizing facts connected with foreign rela- 
tions, and by analogy it would seem that reception of a diplomatic 
officer from a former enemy would be the proper constitutional 
method for recognizing that a war had terminated by mutual 
cessation of hostilities. Doubtless in so delicate a matter the 
President ought to gain the approval of Congress, before acting, 
as he has sometimes done in the recognition of new states. It 
is believed that a resolution, such as that proposed by Senator 
Knox, would, if signed by the President or passed over his veto, 
terminate the war so far as domestic law is concerned, but under 
international law, it would not be effective, until the President, 
acting under it, had performed some formal' act, evidencing mutual 
consent by the two governments, such as the reception of a diplo- 
matic officer from the former enemy. 

(2) The power to make treaties belongs to the President acting 
with the advice and consent of two-thirds of the Senate, but 
since Washington's administration the President has seldom 
sought the advice of the Senate prior to or during negotiations. 
He has negotiated and signed treaties independently and sub- 
mitted the completed work to the Senate for consent to ratifica- 
tion. 24 In 1830 President Jackson sought the advice of the Senate 
on an Indian treaty prior to signature, but in doing so apologized 
"for departing from a long and for many years an unbroken usage 
in similar cases," a departure he thought justified by distinc- 
tive considerations applicable to Indian treaties. 25 In only ten 
later cases has such prior advice been sought, though informal 

24 Crandall, Treaties, their Making and Enforcement (N. Y., 1916), p. 70; Will- 
oughby, op. cit. p. 458. 

25 Richardson, op. cit. Vol. II, p. 478. 
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conferences with individual senators or with the Senate commit- 
tee on foreign relations have been frequent. 28 

The Senate under the Constitution must give its advice and 
consent to the appointment of officers of the United States and 
has asserted that all persons authorized to negotiate treaties are 
thus included. However; the President has often negotiated 
treaties in person or through agents appointed by himself alone. 
The practice began with Washington's commission to John Paul 
Jones to treat with Algiers; was followed in Nicholas Trist's mis- 
sion, resulting in the treaty of Guadaloupe Hidalgo ending the 
Mexican war; in Perry's famous mission to Japan in 1852; in 
the missions which concluded the treaty of peace with Spain in 
1898; the Hague Conventions of 1899 and 1907; and the Algeciras 
General Act of 1906. A Senate report of 1887 stated that 438 
special agents had been appointed by the President without con- 
sent of the Senate, and the majority report of the Senate in 1893, 
upon Blount's mission to Hawaii, stated: "Precedents show that 
the Senate of the United States, though in session, need not be 
consulted as to the appointment of such agents." 27 

The Senate may, however, refuse consent to ratification of 
treaties as it has done in 17 of about 650 negotiated treaties. 28 
Among the more important treaties thus vetoed may be men- 
tioned commercial and reciprocity treaties with Switzerland, 
1835; with the German Zollverein, 1844; with Great Britain for 
Canada in settlement of the fisheries question, 1888; and the 
Kasson reciprocity treaties of 1899; annexation treaties with 
Texas, 1844; Hawaii, 1855; San Domingo, 1869; and Denmark 
for the Virgin Islands, 1868; arbitration and claims treaties in- 
cluding the. Johnson-Clarendon treaty for settlement of the Ala- 
bama claims, 1868; and the Olney-Pauncefote general arbitration 
treaty with Great Britain, 1897. It is to be noticed that in most 

26 Lodge, "The Treaty-making Power," Scribner's, January 1902; Crandall, 
op. cit. pp. 70-72. 

« Sen. Doc. No. 231, 56th Cong., 2nd Sess., viii, 332 et seq.; Sen. Rep. No. 227, 
53rd Cong., 2nd sess., p. xxv; Corwin, op. cit. p. 64; Crandall, op. cit. p. 77; Moore, 
Digest, IV, 452-457; Foster, The Practice of Diplomacy, pp. 199-203; American 
Political Science Review, Vol. 10, p. 481 (1916). 

28 Crandall, op. cit. p. 82. 
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of these cases, the end sought was eventually achieved, though 
in the matter of annexing Hawaii and the Virgin Islands, and in 
the settlement of the Canadian fisheries question, not until many 
years later. 

The Senate's right to qualify its consent to ratification by 
reservations, amendments and interpretations was established 
through a reservation to the Jay treaty of 1794 and has been 
exercised in about seventy cases. 29 In fifteen of these the Presi- 
dent has objected to the Senate conditions and refused to ratify. 30 
Among the number may be mentioned the Roosevelt and Taft 
arbitration treaties of 1904 and 1911. There seems to be no 
doubt but that the final act of ratification belongs to the Presi- 
dent, and he may withdraw a treaty from the Senate at any time 
or refuse to ratify even after the Senate has consented to the 
treaty without qualification. 31 The other party to the treaty may 
refuse to accept Senate amendments or reservations in which 
case the treaty fails. 32 Thus, in 1803, after Senate alteration, 
Great Britain rejected a boundary settlement treaty; in 1824, a 
slave trade convention; and in 1900, the first Hay-Pauncefote 
Canal treaty. 

The claim, occasionally asserted by the House of Representa- 
tives, of a right to participate in treaty making has not been 
sustained in practice. It is true that action by Congress may be 
necessary to execute a treaty, as when an appropriation is neces- 
sary; but in such a case, as President Washington explained in 
his message on the Jay treaty in 1796, Congress is under a moral 
obligation to act. 33 

29 Lodge, op. cit. ; Crandall, op. cit. pp. 79-81. 

30 Crandall, op. cit. p. 97-99; Taft, Our Chief Magistrate and his Powers, 
p. 106. 

31 Shepherd vs. Insurance Co., 40 Fed. 341, 347; Willoughby, op. cit. p. 466; 
Crandall, op. cit. pp. 81, 94, 97; Taft, op. cit. p. 106; Black, Handbook of American 
Constitutional Law, p. 124; Foster, op. cit. p. 274; Senator Spooner, quoted in 
Corwin, op. cit. p. 175. 

32 Moore, Digest, III, p. 212, V, pp. 199-201; Willoughby, op. cit. p. 464. 

33 Richardson, op. cit. I, p. 195; Moore, Digest, V, p. 225 ; Dana, note to Wheaton, 
International Law, sec. 543, note 250; Willoughby, op. cit. pp. 515-517. See also 
Roosevelt, "Message on Cuban reciprocity treaty," Richardson, op. cit. X, 
p. 561; Wright, "Treaties and the Constitutional Separation of Powers in the 
United States," American Journal International Law, Vol. 12, p. 82 (Jan. 1918). 
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Though formal treaties must gain the positive consent of the 
Senate, less formal agreements may be made by the President 
alone. 34 Of this character were the preliminary peace protocol 
with Spain of 1898, the Boxer indemnity agreement of 1900, 
the executive agreement under which President Roosevelt author- 
ized the administration of San Domingan customs houses in 
1904, and the preliminaries of peace and the armistice with Ger- 
many of November 5 and 11, 1918. Commitments to permanent 
policies have also been made under the sole authority of the Presi- 
dent. Such were the exchanges of notes establishing the Hay 
open door policy in 1900, the Root-Takahira and Lansing-Ishii 
agreements for a far eastern policy in 1908 and 1917. 

The termination of a treaty is normally a subject for negotia- 
tion between the signatory powers and is brought about by con- 
clusion of a new treaty. Treaties, however, often provide for 
denunciation by one party on giving reasonable notice, usually 
one year. The question has arisen as to what authority in the 
United States may give this notice. A Senate report in 1856 35 
held the treaty-making power competent, and denunciation of the 
Danish treaty was authorized in that year by the President act- 
ing with the Senate. President Taft however, denounced the 
Russian treaty of 1832 in 1911 on his own responsibility, 36 and 
on other occasions denunciation has been authorized by act of 
Congress. In 1879 President Hayes vetoed a resolution directing 
him to modify the Burlingame treaty with China, distinguishing 
such action from a denunciation of the treaty according to its 
own terms. "The power of modifying an existing treaty," he 
said, "whether by adding or striking out provisions, is a part of 
the treaty-making power under the Constitution, and its exer- 
cise is not competent for Congress." 37 President Wilson, simi- 

34 Willoughby, op. cit. pp. 467-479; Crandall, op. cit. pp. 102-117; Moore, 
Digest, V, 210-218; Political Science Quarterly, Vol. 20, p. 385 (1905). 
36 Sen. Rep. No. 97, 34th Cong., 1st sess. 

36 Taft, op. cit. p. 117; Crandall, op. cit. p. 462; Willoughby, op. cit. p. 518. 

37 Richardson, op. cit. VII, p. 519; Crandall, op. cit. p. 461. President 
Lincoln refused to carry out a resolution of Congress of February 9, 1865, which 
he himself had signed, which "adopted and ratified" notice already given for 
termination of the Great Lakes disarmament treaty of 1817. He withdrew the 
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larly, has refused to act in accordance with a provision of the 
Jones Merchant Marine Act of June 5, 1920, directing him to 
terminate treaty clauses which would prevent discrimination in 
favor of American vessels. 

In spite of the incapacity of Congress to direct the President in 
the modification of treaties, Congress may impair or annul treaties 
by acts or resolutions which are effective as municipal law, though 
they do not relieve the United States of International respon- 
sibility. Thus the Chinese exclusion act of 1888 was held valid 
by the Supreme Court although it conflicted with certain treaty 
provisions, 38 and a resolution of 1798 was held to terminate the 
existing French treaties. 39 The doctrine of constitutional law 
has been that treaties and acts of Congress are equally the 
"supreme law of the land" and in case of conflict the more recent 
prevails. 40 Under international law, however, the obligation of 
a treaty continues until the instrument is terminated by mutual 
consent or denounced as provided in its own terms. 41 

Practice seems to sanction independent initial negotiation and 
denunciation of treaties by the President. The power of the 
Senate is confined to a qualified or unqualified veto of formal 
treaties; and that of Congress is limited to their impairment or 
termination as municipal law. 

(3) The power to declare war is vested in Congress, but the 
President may so conduct negotiations as to make war inevitable, 
as did President Polk in 1846. He may, as commander-in-chief 
of the army and navy, and in pursuance of bis duty "to take care 
that the laws be faithfully executed," employ forces abroad to 
protect the rights of American citizens, as was done by President 
Pierce in the case of Martin Koszta, 1856, and by President 

notice and the disarmament treaty remained and still remains in force. House 
Doc. No. 471, 66th Cong., 1st. Sess., pp. 32-34; Crandall, op. cit. p. 462. Although 
the President is ordinarily under a constitutional obligation to carry out all 
acts and resolutions of Congress passed by proper constitutional process, this 
is not true of those directing him in foreign affairs. Crandall, op. cit. p. 74. 

38 Chinese Exclusion cases, 130 U. S. 581 (1889). See also Moore, Digest, V, 
pp. 364-370. 

38 Moore, Digest, pp. 356-359. 

40 Willoughby, op. cit. pp. 484-488. 

a Ibid. pp. 513-515. 
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McKinley in the Boxer rebellion of 1900. 42 He may also employ 
the forces to execute treaties, as was done by President Roose- 
velt in restoring order in Cuba in 1906 as required by the Cuban 
treaty of 1903, 43 and for defense. Thus Jefferson, the man of 
peace, opened his administration by a defensive war against 
Tripoli which was not sanctioned by Congress until after the 
principal engagement. 44 

The President makes war subject to congressional approval. 
He decides independently when it is proper to employ the forces 
in measures short of war, subject always to the power of Congress 
to withhold supplies. He terminates war, subject, unless there 
is complete conquest, or protracted suspension of hostilities, to 
approval by two-thirds of the Senate. 45 

In 1906, Democratic senators, led by Senator Bacon of Georgia, 
disapproved of President Roosevelt's participation, without con- 
sulting the Senate, in the Algeciras conference on Morocco. 
"The Constitution," said Senator Spooner of Wisconsin, defend- 
ing the President, "vests the power of negotiation and the various 
phases — and they are multifarious — of the conduct of foreign rela- 
tions exclusively in the President. And .... he does 
not exercise that constitutional power, nor can he be made to 
do it, under the tutelage or guardianship of the Senate or of the 
House or of the Senate and House combined." 46 Presidents 
themselves have displayed no less jealousy in guarding their 
prerogative in foreign negotiations. "Sympathizing as I do," 
wrote President Grant as he vetoed a congressional resolution in 
response to Argentinian congratulations upon our centennial 
exposition, "in the spirit of courtesy and friendly recognition 
which has prompted the passage of these resolutions, I cannot 
escape the conviction that their adoption has inadvertently 

42 In re Neagle, 135 U. S. 1 (1890) ; Wright, American Journal International 
Law, Vol. 12, pp. 77; Moore, Digest, VII, p. 112 et seq., Borchard, Diplomatic Pro- 
tection of Citizens Abroad (N. Y., 1915), p. 452. 

43 Taft, op. cit. pp. 85, 87. 

44 Richardson, op. cit, I, p. 326. 

45 Supra, notes 20-22. 

46 Congressional Record, Vol. 40, p. 1417, quoted in Corwin, op. cit. p. 171 ; 
Reinsch, Readings in American Federal Government, p. 82. 
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involved the exercise of a power which infringes upon the consti- 
tutional rights of the executive." 47 Perhaps the language of 
these statements is extreme. Our Constitution recognizes no 
"mysteries of state" excluded from congressional examination. 
The constitutional powers of the Senate and Congress justify 
them in requesting information and exercising a very real check 
on presidential foreign policies. Yet practice in recognition, 
treaty making and war making accords to the President the ini- 
tiative, and much independence in carrying out, foreign policies. 
Viewing our system as it is, we must conceive of the foreign-rela- 
tions power as a distinct department of the government vested 
in the President, restrained by senatorial or congressional veto. 
It is the reverse of the legislative power in which Congress initi- 
ates and enacts, subject to a limited presidential veto. It also 
differs from the executive power where the President acts inde- 
pendently, but within narrowly defined statutes of Congress. 

ii 

Two things seem to be needed in an institution designed to 
conduct foreign relations with success — concentration, or the 
ability to act rapidly and finally in an emergency; and popular 
control to give assurance that permanent obligations will accord 
with the interests of the nation. The subordination of national 
interests to dynastic and personal ends, prominent in sixteenth 
and seventeenth century diplomacy, showed the vice of an irre- 
sponsible concentration of power. The natural remedy seems 
to be parliamentary participation in treaty making and war 
making, and this has in fact been provided for in most conti- 
nental European constitutions during the nineteenth and twen- 
tieth centuries. 48 In Great Britain alone, the Crown preserves its 
ancient prerogative in these matters, and although in practice 

47 Richardson, op. cit., VII, p. 431, quoted in Corwin, op. cit. p. 44. 

48 See Myers, "Legislatures and Foreign ELelations," American Political 
Science Review, Vol. 11, p. 643 et seq. (Nov. 1917), and British report on treat- 
ment of International Questions in Foreign Governments, Pari. Pap., Misc. 
No. 5 (1912), Cd. 6102, printed in appendix 2, Ponsonby, Democracy and Diplo- 
macy, p. 128 et seq. 
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Parliament is sometimes consulted before ratification of impor- 
tant treaties, Lord Bryce and others have urged a more certain 
method of popular control, suggesting study of the American 
process of Senate participation. 49 But why labor the point? 
Democracy is convinced of the merits of democratic diplomacy. 
There is greater neeu to emphasize the importance of concen- 
tration. 

This need of concentration of power for the successful conduct 
of foreign affairs was dwelt upon in the works of John Locke, 60 
Montesquieu, 61 and Blackstone, 62 the political bibles of the con- 

49 Supra, notes 6, 7. For relations of Crown and Parliament in treaty making 
in Great Britain, see Anson, Law and Custom of the Constitution (3rd ed.), II, 
pt. ii, p. 103 et seq. 

60 "These two powers, executive and federative (foreign relations), though 
they be really distinct in themselves, yet one comprehending the execution of 
the municipal laws, of the society within itself, upon all that are parts of it; 
the other the management of the security and interest of the public without, 
with all those that it may receive benefit or damage from ; yet they are always 
almost united. And though this federative power in the well or ill management 
of it be of great moment to the commonwealth, yet it is much less capable to 
be directed by antecedent, standing, positive laws, than the executive; and so 
must necessarily be left to the prudence and wisdom of those whose hands it is 
in, to be managed for the public good; for the laws that concern subjects one 
amongst another, being to direct their actions, may well enough precede them. 
But what is to be done in reference to foreigners, depending much upon their 
actions, and the variation of designs, and interests, must be left in great part 
to the prudence of those who have this power committed to them, to be man- 
aged by the best of their skill, for the advantage of the commonwealth," Locke, 
Two Treatises of Government, sec. 147, Works (ed. 1801), V, p. 425. 

61 "By the [executive power, the prince or magistrate] makes peace or war, 
sends or receives embassies; establishes the public security, and provides against 
invasions. . . . The executive power ought to be in the hands of a monarch; 
because this branch of government, which has always need of expedition, is better 
administered by one than by many : Whereas, whatever depends on the legislative 
power, is oftentimes better regulated by many than by a single person. But if 
there was no monarch, and the executive power was committed to a certain 
number of persons selected from the legislative body, there would be an end 
of liberty; by reason the two powers would be united, as the same persons would 
actually sometimes have, and would moreover always be able to have, a share 
in both." Montesquieu, L'Esprit des lois, I, bk. xi, ch."6. 

62 "With regard to foreign concerns, the king is the delegate or representative 
of his people. It is impossible that the individuals of a state, in their collective 
capacity, can transact the affairs of that state with another community equally 
numerous as themselves. Unanimity must be wanting to their measures, and 
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stitutional fathers. It was emphasized by many speakers in the 
Federal convention, 63 by the authors of the Federalist, 64 and by 
President Washington in his message on the Jay treaty. 66 The 

strength to the execution of their counsels. In the king, therefore, as in a centre, 
all the rays of his people are united, and form by that union a consistency, splen- 
dor, and power, that make him feared and respected by foreign potentates ; who 
would scruple to enter into any engagement that must afterwards be revised and 
ratified by a popular assembly. What is done by the royal authority, with 
regard to foreign powers, is the act of the whole nation; what is done without 
the king's concurrence, is the act only of private men." Blackstone, Com- 
mentaries, I, p. 252. 

83 See remarks by Hamilton and Gouverneur Morris, Farrand, op. cit., I, pp. 
290, 513. 

** "It seldom happens in the negotiation of treaties, of whatever nature, but 
that perfect secrecy and immediate dispatch are sometimes requisites. There 
are cases where the most useful intelligence may be obtained, if the persons 
possessing it can be relieved from apprehensions of discovery. These apprehen- 
sions will operate on those persons whether they are actuated by mercenary or 
friendly motives; and there doubtless are many of both descriptions who would 
rely on the secrecy of the President, but who would not confide in that of the Sen- 
ate, and still less in that of a large popular Assembly. The convention have 
done well, therefore, in so disposing of the power of making treaties that although 
the President must, in forming them act by the advice and consent of the Sen- 
ate, yet he will be able to manage the business of intelligence in such a manner 
as prudence may suggest. 

"They who have turned their attention to the affairs of men must have per- 
ceived that there are tides in them; tides very irregular in their duration, strength, 
and direction, and seldom found to run twice exactly in the same manner or meas- 
ure. To discern and to profit by these tides in national affairs is the business 
of those who preside over them; and they who have had much experience on this 
head inform us that there frequently are occasions when days, nay, even when 
hours, are precious. ... So often and so essentially have we heretofore 
suffered from the want of secrecy and dispatch that the Constitution would 
have been inexcusably defective if no attention had been paid to those objects. 
Those matters which in negotiations usually require the most secrecy and the 
most dispatch are those preparatory and auxiliary measures which are not other- 
wise important in a national view than as they tend to facilitate the attainment 
of the objects of negotiation. For these the President will find no difficulty to 
provide; and should any circumstance occur which requires the advice and con- 
sent of the Senate, he may at any time convene them." The Federalist (Jay), 
No. 64 (Ford ed.), pp. 429-430. See also Hamilton, No. 70 (Ford ed.), p. 467. 

65 "The nature of foreign negotiations requires caution, and their success- 
must often depend on secrecy; and even when brought to a conclusion a full 
disclosure of all the measures, demands, or eventual concessions which may have 
been proposed or contemplated would be extremely impolitic; for this might have 
a pernicious influence on future negotiations, or produce immediate inconven- 
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same opinion was restated by DeTocqueville, who, because he 
doubted the ability of democracy to achieve this concentration, 
doubted its capacity to cope with foreign affairs. "As for my- 
self," he said, "I have no hesitation in avowing my .conviction 
that it is more especially in the conduct of foreign relations, that 
democratic governments appear to me to be decidedly inferior 
to governments carried on upon different principles. Foreign 
politics demand scarcely any of those qualities which a democ- 
racy possesses, and they require on the contrary the perfect use 

of almost all those faculties in which it is deficient 

Democracy is unable to regulate the details of an important un- 
dertaking, to persevere in a design, and to work out its execution 
in the presence of serious obstacles. It cannot combine its meas- 
ures with secrecy and it will not await their consequences with 
patience. These are qualities which more especially belong to an 
individual or to an aristocracy and they are precisely the means 
by which an individual people attains to a predominant position." 68 
But lest the apologist of the "Ancient Regime" be thought 
biased, let us hear a recent writer of a different school. Mr. 
Walter Lippmann thus discusses the uses of a king: "The reason 
why we trust one man, rather than many, is because one man 
can negotiate and many men can't. Two masses of people have 

no way of dealing with each other The American 

people cannot all seize the same pen and indite a note to sixty-five 

million people living within the German Empire 

The very qualities which are needed for negotiation — quickness 
of mind, direct contact, adaptiveness, invention, the right pro- 
portion of give and take — are the very qualities which masses of 
people do not possess." 57 

iences, perhaps danger and mischief, in relation to other powers. The necessity 
of such caution and secrecy was one cogent reason for vesting the power of making 
treaties in the President, with the advice and consent of the Senate, the principle 
on which that body was formed confining it to a small number of members." 
Washington, Message to the House of Representatives,' March 30, 1796, in Rich- 
ardson, op. cit. p. 194. 

66 De Tocqueville, Democracy in America (N. Y. 1862), I, p. 254. 

87 Lippman, The Stakes of Diplomacy, pp. 26, 29. See also remarks of Senator 
Spooner of Wisconsin in the Senate, January 23, 1906: "The conduct of our for- 
eign relations is a function which requires quick initiative, and the Senate is 
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As practice is the best evidence of what constitutions are, so 
history is the best evidence of what institutions must become, if 
they are to perform their functions. "Even democratic coun- 
tries like France and England," says Bryce, "are forced to leave 
foreign affairs to a far greater degree than home affairs to the 
discretion of the ministry of the day." 68 The Greek city states in 
which diplomacy by mass meeting led to disaster when confronted 
by the astuteness of Philip of Macedon are the exceptions which 
prove the rule. 69 Thus in the United States when foreign prob- 
lems have come to the front, concentrated authority has been 
developed to cope with them. In the first period, from 1789 to 
1829, foreign relations were complex. Presidents were chosen 
because of their experience in diplomacy and they displayed com- 
petence and leadership. There was friction, but in all cases 
until the last — John Quincy Adams' policy with reference to the 
Panama Congress — the President's policy prevailed. In the 
second period, which extended from 1829 to 1898, our problems- 
were mainly domestic. In these Congress assumed a leadership, 
and though Presidents continued to assert their prerogative in 
foreign affairs, opportunities were only occasional, and defeats 
were frequent. Presidents were chosen for political availability, 
not for ability or experience, and the Senate's power of vetoing 
treaties was strengthened by frequent exercise. In his Congres- 
sional Government, presented as a doctor's thesis in 1885, Wood- 
row Wilson generalized the progress of this period as follows: 60 

"In so far as the President is an executive officer he is the ser- 
vant of Congress; and the members of the Cabinet, being confined 
to executive functions, are altogether the servants of Congress." 

"No one, I take it for granted, is disposed to disallow the prin- 
ciple that the representatives of the people are the proper ulti- 

of ten in vacation. It is a power that requires celerity. One course of action may 
be demanded to-night, another in the morning. It requires also secrecy; and 
that element is not omitted by the commentators on the Constitution as having 
been deemed by the framers of the most vital importance. It is too obvious to 
make elaboration pardonable." Congressional Record, Vol. 40, pp. 1419-1420; 
quoted in Corwin, op. cit. p. 176. 

68 Bryce, American Commonwealth (2nd ed.), I, p. 218. 

" Ibid. I, p. 217. 

60 Wilson, Congressional Government (15th ed.), pp. 266, 273-274. 
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mate authority in all matters of government and that admin- 
istration is merely the clerical part of government. Legislation 
is the originating force. It determines what shall be done; and 
the President, if he cannot or will not stay legislation by the use 
of his extraordinary power as a branch of the legislature, is 
plainly bound in duty to render unquestioning obedience to 

Congress The principle is without drawback and 

is inseparably of a piece with all Anglo-Saxon usage; the difficulty 
if there be any, must lie in the choice of means whereby to ener- 
gize the principle. The natural means would seem to be the 
right on the part of the representative body to have all the execu- 
tive servants of its will under its close and constant supervision, 
and to hold them to a strict accountability; in other words, to 
have the privilege of dismissing them whenever their service 
became unsatisfactory." 

The third period began with the Spanish war of 1898. Our 
foreign relations have increased in complexity, and with them 
the President's power and influence; but because of the enlarged 
sense of senatorial prerogative, developed through three quarters 
of a century of comparative diplomatic isolation, friction has been 
extreme. Woodrow Wilson, then professor of politics at Prince- 
ton University, wrote a preface for the fifteenth edition of his 
book in 1900 : 61 

" Much the most important change to be noticed is the result 
of the war with Spain upon the lodgment and exercise of power 
within our federal system; the greatly increased power and op- 
portunity for constructive statesmanship given the President, 
by the plunge into international politics and into the adminis- 
tration of distant dependencies, which has been that war's most 
striking and momentous consequence. When foreign affairs 
play a prominent part in the politics and policy of a nation, its 
Executive must of necessity be its guide; must utter every initial 
judgment, take every first step of action, supply the informa- 
tion upon which it is to act, suggest and in large measure control 
its conduct. It may be, too, that the new leadership of the 
Executive, inasmuch as it is likely to last, will have a very far- 

61 Wilson, Congressional Government (15th ed.), pp. xi-xiii. 
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reaching effect upon our whole method of government. It may 
give the heads of the executive departments a new influence upon 
the action of Congress. It may bring about, as a consequence, 
an integration which will substitute statesmanship for govern- 
ment by mass meeting. It may put this whole volume hopelessly 
out of date." 

Where the President has acted in domestic administration, he 
has acted within limits narrowly defined by Congress, and as 
time has gone on, his discretion in this field has become less and 
less. Where on the contrary, he has acted in foreign affairs, 
his discretion has been very wide, and Congress has generally 
followed his lead. "The Senate," says Carl Russell Pish, "has 
been confined to checking or modifying the policy of the admin- 
istration. The direction of policy has been with the executive." 62 
Can we not assume that the result of over a century of experi- 
ence under the Constitution illustrates certain necessities in an 
adequate control of foreign affairs? 

in 

Our system for controlling foreign relations has been copied 
in its main outlines on the continent of Europe, and its adoption 
has been suggested as a reform worth considering in Great 
3ritain. It has in it elements making for concentration of 
authority in an emergency, yet it assures control of permanent 
obligations by the people's representatives. More than all we 
are used to it. Remembering Montaigne's warning that "all 
great mutations shake and disorder a state," 63 we may question 
the advisability of radical change in the Constitution. 

Improvement lies not in structural change in our organs for 
control of foreign relations, 64 but in the development of conven- 

62 Fish, American Diplomacy (N. Y., 1916), p. 428. 

68 Montaigne, Essays (Cotton ed.), II, p. 760. 

64 The writer is inclined to believe that a change in the treaty power from 
two-thirds of the Senate to a majority of both houses would be an improvement. 
This would be in accord with the practice of most continental European govern- 
ments. It would obviate the complaints of the House of Representatives and 
eliminate the ever-present possibility of inability to execute a treaty, valid as 
international law, because of the refusal of the House to agree to appropriations 
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tions for the smooth interaction of the independent departments 
of government. Lord John Russell remarked that "Political 
constitutions in which different bodies share the supreme power 
are only enabled to exist by the forbearance of those among 
whom this power is distributed." 65 It is a familiar thought and 
has been developed in detail by Professor A. V. Dicey, who dis- 
tinguishes the conventions from the law of the British constitu- 
tion. The former explain how the independent organs of the 
supreme power, king, lords and commons shall exercise their 
discretion, that is, how the Crown shall exercise its prerogative 
and the houses of Parliament their privileges. He believes that 
in England, these conventions have grown up so as to assure the 
ultimate triumph of the will of the political sovereign, that is, 
the majority of the voters for members of the House of Commons. 66 

In the eighteenth century the British Constitution, though 
perhaps organized to preserve liberty, as Montesquieu, DeLolme 
and Blackstone thought, was a jarring and jangling instrument. 
There was little of smoothness in the relations of George III 
with his ministers and his parliaments. The United States 
Constitution is now in that condition. We have good institu- 
tions but we have not yet developed constitutional manners 
which will make them move as smoothly as a well-ordered dinner 
party. The crudity of Jefferson's pell mell banquet and Jack- 
son's Peggy O'Neil cotillion persists in the relations of the 
departments at Washington. 

Our conventions will not be those of England. In the conduct 
of domestic affairs our system of legally enforceable limitations 

or necessary legislation. It would, also, make deadlocks less frequent, because 
one party is much more likely to control a majority of both houses than two- 
thirds of the Senate. The main objection of the fathers to submission to the 
House was on the score of secrecy and this has frequently been abandoned by the 
Senate in recent years. This change, which would of course require a constitutional 
amendment, would make the treaty-making power the same as the legislative 
power, except that the President would have the sole initiative and, retaining 
the ultimate decision on ratification, would have an absolute veto. See also 
Young, The New American Government, p. 25, and former Representative and 
Governor of Massachusetts, S. W. McCall, "Of the Senate" and "Again the 
Senate" in Atlantic Monthly, October, 1903, and September, 1920. 

66 Quoted by Wilson in Congressional Government (15th ed.), p. 242. 

88 Dicey, The Law of the Constitution (8th ed., London, 1915), ch. 14. 
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upon power, rather than the English system of unlimited power, 
subject to immediate political responsibility for its exercise, is 
likely to persist. We will continue to rely upon legal responsi- 
bility, rather than political responsibility as in Great Britain, or 
administrative responsibility, as on the continent of Europe. 
In short, the object of the conventions which we will develop 
will be the ultimate triumph of the people acting through the 
constitution-amending process, not as in Great Britain, through 
an election to the House of Commons. 

In the conduct of foreign affairs, however, there will probably 
be a closer approximation in the two countries. At present par- 
liamentary control does not exist in the British foreign office, 67 
any more than constitutional limitations check the President's 
control of foreign relations. 68 In foreign affairs neither a daily 
questioning under threat of ousting from office, nor a judicially 
interpreted confinement to constitutional powers is feasible. 
Great discretion must be vested in a single head. Acts involving 
assumptions of national responsibility must be final. We must 
frankly recognize executive leadership in foreign affairs. But we 
must attempt to develop conventions so that the President's 
wide discretion will only be exercised after the most careful con- 
sideration possible, and in a way which will make the employ- 
ment of a senatorial or congressional veto an extreme rarity, and 
an impeachment a virtual impossibility. 

Such conventions might develop through: 

(1) Declaration by Congress of permanent policies, not in any 
way restricting executive methods, but pointing the general ends 
toward which the President should direct his effort; 69 

87 See remarks of A. J. Balfour and Premier Asquith to select committee of 
the House of Commons on Procedure, 1914 (Report 378), printed in Ponsonby, 
op. cit., appendix 1, p. 121 et seq. and ibid., ch. 5, p. 45 et seq. 

"See H. J. Ford, "The War and the Constitution," and "The Growth of 
Dictatorship," Atlantic Monthly, October, 1917, and May, 1918. 

69 Some resolutions of this kind have been passed, expressive of a policy of 
disarmament and arbitration. See Joint resolution, June 25, 1910, 36 stat. 885, 
and navy appropriation act, August 29, 1916, 39 stat. 618, Comp. stat. sec. 7686a. 
Resolutions favoring arbitration were also passed in 1874 and 1890. See "A 
League of Nations" published by World Peace Foundation, Vol. I, No. 1, October, 
1917. 
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(2) Development by treaty of international organization and 
arbitration so as to bring as large a portion of diplomacy as pos- 
sible under the control of recognized principles of international 
law, an atmosphere in which democratic institutions and particu- 
larly American institutions have always thriven; 70 

(3) Observance by the independent departments of govern- 
ment of the understanding that each will regard it as a constitu- 
tional duty to seek advice, before making a decision, from those 
coordinate departments whose action will subsequently be re- 
quired to carry out the decision, in consideration of which those 
departments will regard it as a constitutional duty to perform 
all acts within their power necessary to give full effect to the 
decisions constitutionally made by coordinate departments; 71 
finally, as a necessary condition of such observance: 

(4) Maintenance of close informal relations between the agen- 
cies of government having to do with foreign affairs. Such rela- 
tions now exist between the President and the administrative 

70 "Democracies are absolutely dependent for their existence upon the pres- 
ervation of law. Autocracies can give commands and enforce them. Rules of 
action are a convenience, not a necessity for them. On the other hand, the 
only atmosphere in which a democracy can live between the danger of autocracy 
on one side and the danger of anarchy on the other is the atmosphere of law. 
. . . The conception of an international law binding upon the governments 
of the world is, therefore, natural to the people of a democracy, and any viola- 
tion of that law which they themselves have joined in prescribing is received with 
disapproval, if not with resentment." Root, "The Effect of Democracy on 
International Law," American Society International Law Proceedings (1917), 
pp. 7-8. 

71 "It is a general principle that any valid act done by either the legislative, 
executive or judicial branches of the government is binding upon each of the 
others, and is not subject to be set aside by either of them." (Finley-Sanderson, 
The American Executive and Executive Methods (N. Y., 1908), p. 217.) "There 
is force, no doubt, in the contention that the Congress of the United States is 
under a moral obligation to maintain the honor of the nation, which implies 
the strict fulfillment of all pledges made by the treaty-making power, but there 
is even more weight in the affirmation that the treaty-making power is under a 
moral obligation not to pledge the honor of the nation in doubtful conditions, 
as well as under a legal obligation not to destroy the freedom of a coordinate 
branch of the Government by pledging it to a performance beyond the intentions 
of the Constitution from which all its authority is derived." Hill, Present Prob- 
lems in Foreign Policy (N. Y., 1919), p. 171. See also Wright, American Journal 
International Law, Vol. 12, p. 94. 
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departments represented in the cabinet. Why should not the 
cabinet be enlarged so as to include representatives of the legis- 
lative branch? Addition of the vice-president who is closely in 
contact with the Senate, has been suggested by President-elect 
Harding. But a more genuine congressional point of view could 
be gained by admitting also the Speaker of the House, President 
pro tern, of the Senate, and perhaps the chairmen of the House 
committee on foreign affairs and the Senate committee on foreign 
relations. The President, sitting with these five officials, together 
with the secretaries of state, treasury, war, navy, commerce and 
the attorney-general would form a cabinet capable of reaching 
decisions on foreign affairs likely to secure cooperation from 
all departments of the government and yet not too large to do 
business. 

Closer relations might also be established by the President with 
Congress, and especially with the Senate, through personal deliv- 
ery of messages and explanations of his policy, but always at his 
initiative. 72 The present practice whereby Congress does not 
"direct" the secretary of state to submit papers and information, 
as it does other cabinet officers, but requests the real head of that 
department, the President of the United States, "to submit mat- 
ters if in his judgment not incompatible with the public interest," 
must be maintained. 73 

72 Rule XXXVI of the Standing Rules of the Senate still provides the man- 
ner in which the President is to meet the Senate in executive session. Henry 
Cabot Lodge, in referring to the recognition in this rule of the right of the Presi- 
dent to meet with the Senate in eonsideration of treaties, said, in the United 
States Senate, January 24, 1906: "Yet I think we should be disposed to resent 
it if a request of that sort was made to us by the President." Congressional 
Record, 59th Cong., 1st Sess., Vol. 40, p. 1470, in Crandall, op. cit. p. 68, n. 5. 
President Wilson revived the custom, in abeyance since the time of John Adams, 
of appearing in person before Congress. 

78 "The act creating the Department of State, in 1789, was an exception to 
the acts creating the other Departments of the Government. I will not stop to 
refer to the language of it or to any of the discussions in regard to it, but it is 
a Department that is not required to make any reports to Congress. It is a De- 
partment which from the beginning the Senate has never assumed the right to 
direct, or control, except as to clearly defined matters relating to duties imposed 
by statute and not connected with the conduct of foreign relations. We direct 
all the other heads of Departments to transmit to the Senate designated papers 
or information. We do not address directions to the Secretary of State, nor do 
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Finally, close informal relations between the President and 
congressional committees on foreign affairs should exist, here 
again, at the President's initiative. President Madison was right, 
as Senator Lodge pointed out in 1906, in refusing to receive a 
Senate committee sent on command of that body to interview him 
with reference to an appointment of a minister to Sweden. 74 
But the President should often invite such committees to discuss 
with him. 75 Thus without limiting the President's power in for- 
eign relations, or in any way impairing his capacity to take 
speedy action when necessary, we might develop conventions 
which would show him how he ought to exercise his discretion — 
conventions sanctioned in last analysis by the possibility of sena- 
torial or congressional veto of his measures, defeat of his party 
in the next election, or even impeachment. 

Though this article has dealt with constitutional law and con- 
stitutional conventions, it must be emphasized that the system is 
not the most important part of government. Any system will 
work with big men. It is the merit of the British system that it 
brings big men to the top. The United States must develop 
political traditions and methods that will do the same. The 
people and parties must insist on men of experience and of capac- 
ity as candidates — no more dark horses. Why not with due 
allowance of course to the exigencies of party government, develop 
traditions of advancement, as from a governorship to the Senate, 
then to the vice-presidency, or to the cabinet, and finally to 

we direct requests, even, to the Secretary of State. We direct requests to the 
real head of that Department, the President of the United States, and, as a mat- 
ter of courtesy, we add the qualifying words, 'if in his judgment not incom- 
patible with the public interest.' " Senator Spooner, of Wisconsin, in Senate, 
January 23, 1906, Congressional Record, Vol. 40, p. 1420, quoted in Corwin, op. 
cit. p. 177; and in Crandall, op. cit. p. 93. 

74 "In the Administration of Mr. Madison the Senate deputed a committee 
to see him in regard to the appointment of a minister to Sweden, I think, and he 
replied that he could recognize no committee of the Senate, that his relations 
were exclusively with the Senate." Senator Lodge of Massachusetts, during 
course of debate referred to supra, n. 73, p. 1419; Corwin, op. cit. pp. 174-175. 

76 A recent illustration is President Wilson's offer to discuss the Treaty of 
Versailles with the Senate foreign relations committee, an offer which resulted 
in several conferences in the White House during the summer of 1919. See Sen. 
Doc, No. 106, p. 499 et seq., 66th Cong., 1st Sess. 
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the presidency. It was done in the first forty years of our 
national history. 76 It would lead stronger men to the Senate and 
cabinet. It would insure capacity and popular confidence in the 
President. 

76 Political and administrative experience of Presidents of the United States : 



Washington .... 

Adams, J 

Jefferson 

Madison : 

Monroe 

Adams, J. Q. . . 

Jackson 

Van Buren 

Harrison, W. H . 

Tyler 

Polk 

Taylor 

Fillmore 

Pierce 

Buchanan 

Lincoln 

Johnson 

Grant 

Hayes 

Garfield 

Arthur 

Cleveland 

Harrison, B . . . . 

McKinley 

Roosevelt 

Taft 

Wilson 

Harding 
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a — Member of Continental Congress before Constitution. 
6 — Military Governor of Florida, 
c — Governor of Indiana territory. 
d — Collector of Port of New York. 

e — Civil Service Commission; Assistant Secretary of Navy. 
/ — Special mission to the Pope. 

g — Solicitor General of United States; United States Circuit Judge; Governor 
of Philippines. 
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A tradition of advancement not only from legislative to high 
executive office, but also in the other direction seems desirable. 
Why not retain the services of ex-Presidents and secretaries by 
electing them to the Senate. It has been suggested that our 
present American practice has too much the habit of having 
young men to begin their political career in the legislature, 
leaving the higher executive positions to the more experienced 
men in public life. One of the advantages of the old Roman 
Senate was that it. included men that had experience in executive 
office. In our own recent experience, the transfer to the Senate 
of men like Root and Knox, who had been in the cabinet, added 
an element to the Senate which tended to improve that body. 

Wilson, Congressional Government, pp. 251-256, refers to the tendency of the 
governorship rather than membership in the Senate or House to be in the line 
of promotion to the Presidency. Reinsch notices a change in the tradition of 
advancement to secretary of state : 

"From Monroe's secretaryship of state in 1811, down to the resignation of 
Mr. Blaine, that position was held constantly by men who had been United 
States senators, with the exception of brief interregna, covering altogether less 
than one and a half years, and with the exception of William M. Evarts who be- 
came a senator later in his career. Since the resignation of Mr. Blaine, an en- 
tirely new system has come into use, Senators Sherman (and Knox) being the 
only Secretaries of State who had also been members of the Senate. Under 
these circumstances, it is not surprising that there should have been more fric- 
tion between the President and the Senate on foreign matters than existed during, 
the earlier years of our national life." American Legislatures and Legislative 
Methods (N. Y. 1913), p. 95, quoted in Willoughby, op. cit., p. 460. 



